
Opening remarks by Vice-President
Katainen and Commissioner Bieńkowska
on the Commission’s proposal on
Supplementary Protection Certificates

Vice-President Katainen

Today Elżbieta and I are here to present a new legislative proposal that has
been designed to help EU-based companies tap into fast-growing global markets
on pharmaceuticals.

Our proposal amends existing legislation on the protection of intellectual
property rights covering pharmaceuticals, more specifically in the area of
Supplementary Protection Certificates, or SPCs.

This subject matters. It matters because patents and SPCs support and sustain
the world-class innovation capacity of the EU pharmaceutical industry. A
sector that provides 570.000 jobs in the Union, invests €27 billion in
Research and Development, and exports worth of €220 billion annually.

Our SPC rules are the strongest in the world, and for a good reason: to
reward investment in innovation and protect intellectual property in the EU.

Pharmaceutical SPCs aim to offset the loss of patent protection for medicines
that occurs due to the lengthy testing and clinical trials these products
require prior to obtaining regulatory marketing approval. An SPC can extend a
patent right in the EU for a maximum of five years.

That is the baseline and that will not change.

Let me briefly explain what the issue is right now, and Elżbieta will then
present the initiative we are proposing.

EU and global pharmaceutical markets have changed dramatically since the SPC
was introduced back in 1992. Global demand for medicines has increased
massively, reaching €1.1 trillion in 2017. In this growing market, generics
and biosimilars now represent an important part of the future. That was not
the case in 1992 when our rules were first framed.

Today, the EU plays a pioneering role both in pharmaceutical research and in
manufacturing of generic medicines and biosimilars.

However, Europe’s trading partners are increasingly involved in manufacturing
for the quickly expanding market of generics and biosimilars.

This is why it is urgent to act now to maintain our leadership position in
pharmaceuticals.
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We are proposing a very limited and targeted change to the current regime to
remove a legal barrier that was preventing our companies from competing on
equal terms with our global competitors on non-EU markets.

Why? Because during the SPC period of protection of the product in the EU,
EU-based generics and biomilars manufacturers cannot produce for any purpose.
Not even for the sole purpose of exporting outside the EU to countries where
SPC protection has expired or does not exist.

This puts our generics and biosimilar manufacturers in a clear competitive
disadvantage as regards our global competitors.

What are the risks? Delocalisation of manufacturing out of Europe. Loss of
investment in Europe. Loss of export markets. And, in addition, delays in new
generics and biosimilars reaching the EU market.

So we need to act now. We will continue the top class protection of European
innovators in the pharmaceuticals sector, but at the same we want our
companies to be able to compete globally, whilst maintaining production in
Europe.

Elżbieta will now tell you what we are proposing.

Commissioner Bieńkowska

Thank you Jyrki.

As you explained, we are acting today to remove an unintended competitive
disadvantage for the EU-based generics and biosimilar when they go on the
export markets.

The global pharmaceutical market is changing fast:

The total spending on medicines is to increase from €950m in 2012, to
€1.1 trillion in 2017.
There is a shift towards ever-greater market share by generics and
biosimilars, which could represent 80% of medicines by volume by 2020.

But today, our own legislative framework does not allow these generics and
biosimilars to compete on export markets on an equal basis with non EU based
companies.

And this has also an impact on their capacity to access our own EU market
once the protection in the Single Market is over.

This is a paradoxical situation, especially at a moment when we expect a
patent cliff by 2020, i.e. that a lot of medicinal products going off patent
progressively as of 2020. In clear, there is a potential opening of a market
of €95bn worldwide.

We therefore want to be sure that our EU based generics and biosimilar are in
position to compete, from the EU, on equal terms, in order to capture part of
this expected growth in the market.



Failing to do so, at a moment when these companies are making their
investment decisions, we are running the risk of increased delocalisation,
loss of export opportunities and loss of competitiveness of EU pharmaceutical
industry as a whole.

So we have to act now.

We have listened carefully to all sides of industry. To their concerns and
their expectations.

On that basis, today we are proposing a balanced, proportionate and well-
calibrated exception to the current SPC system in the form of a
“manufacturing waiver”.

We are not changing the core or length of intellectual property protection of
pharmaceuticals. We are not changing the overall SPC system. We remain
committed to strong IPR and SPC protection and enforcement in the Single
Market and beyond. The IPR protection in Europe is the strongest in the
world, and it will remain so with this proposal.

What we propose is to allow EU-based companies to manufacture a generic or
biosimilar version of an SPC-protected medicine if they do so exclusively for
the purpose of export to a non-EU market where protection has expired or
never existed.

This will boost investment and job creation in Europe:

Up to 25.000 new and high-skilled jobs over the next 10 years could be
generated in the EU;
with possible export gains for EU companies of €1 billion per year;
It will particularly benefit the many small and medium-sized enterprises
in the field.

We will also re-affirm Europe’s position as a hub for pharmaceutical R&D and
manufacturing.

Let me clear however. This proposal is not about rewarding one side of the
industry – the generics and biosimilar industry – to the detriment of the
other side – the originators.

This proposal is therefore accompanied with strong safeguards to ensure that
the intellectual property protection in Europe is not undermined:

A notification procedure to competent authorities for using the waiver
ensuring transparency;
A labelling obligation to ensure that what is produced for the export
markets, is not diverted back towards the EU market;
A due diligence requirement on generics and supply chain to ensure that
their supply chain apply the rules correctly.

So all sides stand to gain from this proposal.

This is good for the competitiveness of the overall EU pharmaceutical sector,



it will improve patients’ access to medicine and help national health budget.

We therefore call on the European Parliament and the Council to adopt the
Regulation swiftly in this legislative term, by next spring.
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